January 9, 2017

FIRST MEETING OF THE MONTH
TOWN BOARD TOWN OF MARLBOROUGH
21 MILTON TURNPIKE, MILTON NY
JANUARY 9, 2017
MINUTES OF MEETING

Present: Supervisor Lanzetta
Councilman Corcoran
Councilman Baker
Councilman Koenig

Colleen Corcoran, Town Clerk

Absent: Councilman Molinelli

ITEM #1 Motion to approve agenda
Councilman Koenig made a motion to amend the agenda to add Snow Removal on
Sidewalks to New Business. Motion seconded by Councilman Corcoran.

Yeas: 4 Nays: 0 Carried

ITEM #2 Motion to approve minutes from the December 12, 2016

Councilman Baker made a motion to approve minutes from the December 12, 2016
meeting. Motion seconded by Councilman Koenig.

Yeas: 4 Nays: 0 Carried

ITEM #3Authorize payment of bills

Councilman Corcoran made a motion to authorize payment of the abstract in the
amount of $1,160,699.80. Motion seconded by Councilman Baker.

Yeas: 4 Nays: 0 Carried

ITEM #4 Comments on the agenda
No comments on the agenda.

ITEM #5 Presentations
No presentations.
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ITEM #6 Report of Departments and Boards

A) SUPERVISOR - ALPHONSO LANZETTA
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B) BUILDING INSPECTOR - THOMAS CORCORAN

Supervisor Lanzetta added that they made a few changes to the application to establish a
business corridor. Applicants will go to Tom Corcoran first and then if not rejected will be
referred to the Town Board.

The Board and Tom Corcoran discussed some statistics for building permits and such for
the past 10 years or so. The Board also discussed with Mr. Corcoran the permit process,
violations, and the process after nonpayment of fines.
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C) POLICE CHIEF - GERALD COCOZZA

Chief Cocozza also gave a breakdown of his 2016 budget. He also spoke with the county
about the speed trailer; it has been approved and ordered. The county is purchasing it but
the Town of Marlborough will house the trailer and provide the maintenance agreement
from 2018-2021.
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D) HIGHWAY SUPERINTENDENT - GAEL APPLER, SR.

There was a brief discussion about gas vs. diesel trucks.
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E) WATER SUPERINTENDENT - CHARLIE MUGGEO
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Charlie Muggeo also included a yearend report which is incorporated into the minutes as
follows:

There was a brief discussion regarding vehicles hitting fire hydrants. Mr. Muggeo stated
that most hydrant hits are hit and run situations.
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F) TOWN CLERK - COLLEEN CORCORAN

There was a brief discussion about recreation program payments.
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G) WASTEWATER TREATMENT FACILITY- ANTHONY FALCO
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H) DOG CONTROL OFFICER - ANDREW MCKEE
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I) ASSESSOR - CINDY HILBERT
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J) PLANNING - CHRIS BRAND
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The Planning Board has recommended to the Town Board streamlining the Planning
Board process for lot line changes to make the process quicker, easier, and more
affordable. There was a discussion with the Town Board and Tom Corcoran and there
were concerns regarding the process and whether or not a public hearing should still take
place and if notifications should still go out to neighboring property owners informing
them of a lot line change.
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ITEM #7 Report of Committees

A) RECREATION COMMITTEE

No report

B) EMERGENCY MANAGEMENT PREPAREDNESS COMMITTEE

No report

C) CONSERVATION ADVISORY COMMITTEE

Supervisor Lanzetta stated that the committee is working on a solar code and will present
it to the Board.

D) IT COMMITTEE

Supervisor Lanzetta reported that the additional cameras are in and will be installed soon.
E) MILTON TRAIN STATION FOUNDATION

Supervisor Lanzetta stated that he is looking into where the $150,000.00 grant money is.
F) MILTON LANDING CITIZENS COMMITTEE

Councilman Koenig stated that they should have the final plan next month for the dock.
G) MARLBORO HAMLET ECONOMIC DEVELOPMENT COMMITTEE
Supervisor Lanzetta stated that there is a meeting on Tuesday, January 10, 2017.

H) MEET ME IN MARLBOROUGH

No report

) HAMLET OF MILTON ASSOCIATION COMMITTEE

Councilman Koenig stated that the committee will be reporting soon.

J) WATER COMMITTEE

Supervisor Lanzetta reported that the bills with the increase that incorporates the water
agreement with Newburgh, will go out in February.

K) TRANSFER STATION REVIEW COMMITTEE

Supervisor Lanzetta stated that the new transfer station attendant is working out fine.

ITEM #8 Old Business

A). Sale of TOMVAC Building

No new information

B). Municipal Parking in Hamlets of Marlboro and Milton

Supervisor Lanzetta stated that there are a couple of ideas for parking.

C). Milton Sewer Expansion 9W/Milton Turnpike Intersection

Supervisor Lanzetta stated that they should break ground in the spring.

D). Bayside Project

Supervisor Lanzetta stated that Bayside is working on their Final Environmental Impact
Statement.

E). Design Standards for RT 9W Corridor Overlay District

Supervisor Lanzetta stated that these items will be included in the Local Waterfront
Revitalization Plan.

F). Sign Law-Zoning Changes

Supervisor Lanzetta stated that the sign law is finished and he asked the Board for
permission to send the sign law to Ron Blass.
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Councilman Corcoran made a motion to send the sign law to Ron Blass. Motion
seconded by Councilman Baker.

Yeas: 4 Nays: 0 Carried

G). Verizon Cell Tower on Milton Water Tank

Supervisor Lanzetta stated that everything is done and there is a resolution to hold a public
hearing.

H). Milton Train Station Grant Exterior Rehabilitation

Supervisor Lanzetta stated that it has been almost a year and they are still waiting for the
grant money.

[). Tow Truck Law

Councilman Koenig made a motion to remove Letter I) Tow Truck Law from Old
Business on the agenda. Motion seconded by Councilman Corcoran.

Yeas: 4 Nays: 0 Carried

ITEM #9 New Business

A) Snow Removal on Sidewalks

Supervisor Lanzetta stated that there has been an issue in the Hamlets of Marlboro and
Milton regarding snow removal on sidewalks. A letter has been drawn up to let property
owners know that there is a snow removal code and it is going to be enforced. The Board
discussed the snow removal code and procedure with Tom Corcoran. The Board
recommended sending out the letter to property owners in the Hamlets.

ITEM #10 Correspondence

Supervisor Lanzetta read correspondence from Amanda Bagatta who is facilitating an
event called Climb Out of the Darkness for postpartum awareness and maternal mental
illness. Ms. Bagatta requested use of the pavilion and stage at Cluett Schantz Park at no
charge on June 18, 2017.

Councilman Corcoran made a motion to waive the fee for use of the pavilion and stage
at the park on June 18, 2017 for a walk and vendor event to raise awareness for
postpartum depression and maternal mental illness. Motion seconded by Councilman
Baker.

Yeas: 4 Nays: 0 Carried

Supervisor Lanzetta also read a resignation/reappointment letter from Police Officer
Andres Arestin. Supervisor Lanzetta stated that there is a resolution on the agenda to
reappoint Officer Arestin.

ITEM #11 Public Comment

Ralph Walters requested that the Board decide when summer camp will end so he can plan
the annual senior picnic. Mr. Walters also asked if a cost analysis has been done to see
how much it actually costs for the Town to be in the school building.
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ITEM #12 Resolution

A). Resolution # 27 To hold a public hearing on the agreement with Cellco Partnership
B). Resolution #28 To authorize the filing this Negative Declaration and notice thereof

17
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A). Resolution # 27 To hold a public hearing on the agreement with Cellco Partnership

Supervisor Lanzetta proposes the following:

WHEREAS, the Town Board acts by law as Commissioners of an existing special

water improvement district known as the Marlborough
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NOTICE OF PUBLIC HEARING

TAKE NOTICE, that the Town Board of the Town of Marlborough, Ulster County,
New York, will meet for the purpose of conducting a public hearing on January 23, 2017 at
Marlborough Town Hall, 21 Milton Turnpike, Milton, New York, at 7:00 p.m., prevailing
time relating to a proposed lease to Verizon Wireless of space on a water tank of the
Marlborough-Milton Water District located 60 Walnut Lane, Marlborough, New York, for
purposes of a wireless communication facility.

TAKE FURTHER NOTICE, that a copy of the proposed lease agreement is on file
with the Town Clerk.

TAKE FURTHER NOTICE, that all persons interested and citizens shall have an
opportunity to be heard on said proposal at the time and place aforesaid.

DATED: Milton, New York
January 9, 2017

COLLEEN CORCORAN,
TOWN CLERK
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The foregoing resolution was duly put to a vote which resulted as follows:

Supervisor Lanzetta Yes
Councilman Molinelli Absent
Councilman Corcoran Yes
Councilman Baker Yes
Councilman Koenig Yes

The resolution was thereupon declared duly adopted.

DATED: Milton, New York
January 9, 2017

Colleen Corcoran, Town Clerk
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B). Resolution #28 To authorize the filing this Negative Declaration and notice thereof
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WHEREAS, the Town of Marlborough Town Board, as lead agency, has classified

this Action as a Type 1
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The potential for these secondary effects do not support the conclusion that the

legislation may create a significant adverse environmental impact requiring preparation of
an environmental impact statement. Further, the potential secondary impacts do not give

rise to any currently identifiable potential adverse environmental effects of significance.

The proposed amendments to Marlborough
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on a threatened or endangered species of animal or plant or the habitat of such a species or

other significant adverse impacts to natural resources;

3. The Action will not create a material conflict with the community's current
plans or goals as officially approved or adopted,;

4. The Action will not result in the impairment of the character or quality of
important historical, archeological, architectural or aesthetic resources of the existing
community or neighborhood character;

5. The Action will not create a hazard to human health;

6. The Action will not cause a substantial change in the use or intensity of use
of land, including agricultural, open space or recreational resources or in its capacity to
support existing uses;

7. The Action will not result in the creation of a material demand for other
actions that would result in one of the above consequences; and

8. The Action does not involve changes in two or more elements of the
environment, no one of which has a significant impact on the environment, but when
considered together result in a substantial adverse impact on the environment; and

BE IT FURTHER RESOLVED, that the Town of Marlborough Town Board,
acting as lead agency, has examined the impacts which may be reasonably anticipated to
result from the Action, and has determined that it will not have any significant adverse
impact on the environment and that therefore a Draft Environmental Impact Statement need
not be prepared; and

BE IT FURTHER RESOLVED, that the Town of Marlborough Town Board
hereby issues this Negative Declaration and notice thereof pursuant to the requirements of
SEQRA and its implementing Regulations; and

BE IT FURTHER RESOLVED, that the Town of Marlborough Town Board

hereby authorizes the filing this Negative Declaration and notice thereof pursuant to the
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The foregoing resolution was voted upon with all councilmen voting as follows:

Supervisor Lanzetta
Councilman Molinelli
Councilman Corcoran
Councilman Baker

Councilman Koenig

Yes
Absent
Yes
Yes
Yes

This Negative Declaration is adopted this 9t day of January, 2017 and is ordered

into the record of the Town of Marlborough Town Board with respect to the adoption of

Local Law No 1 of 2017.

COLLEEN CORCORAN, TOWN CLERK
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C). Resolution #29 To adopt Local Law #1 of the year 2017

Supervisor Lanzetta proposes the following:

WHEREAS, a local law was introduced entitled Local Law No. 1 of the year 2017,

A LOCAL LAW OF THE TOWN OF MARLBOROUGH, ULSTER COUNTY, NEW
YORK, ADDING A NEW CHAPTER 153 ENTITLED
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rights-of-way, to obtain fair and reasonable compensation from telecommunications

providers for the use of Town rights-of-way, and to manage its public rights-of-way on a
competitively neutral and nondiscriminatory basis.

D. The Town desires to minimize inconvenience and disruption to the public, to
provide for the orderly and efficient use of its public rights-of-way now and in the future,
and to preserve adequate capacity for existing and future uses of its public rights-of-way.
The Town intends to exercise, to the fullest extent permitted by applicable law, its authority
with respect to the regulation of the occupation and use of its public rights-of-way by
telecommunications providers.

E. The Town Board has determined that the procedures set forth in this chapter for
granting franchises and/or licenses for the installation, construction, operation and
maintenance of telecommunications systems in the Town promote the public interest and

enhance the public health, safety and welfare.
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"affiliated person™ shall in no event mean the Town, or any creditor of the applicant solely

by virtue of its status as a creditor and not otherwise an affiliated person
APPLICANT

Any person that applies for a franchise and/or license pursuant to this chapter.
APPLICATION

A request for a franchise and/or license to use the Town rights-of-way. An
application includes all written documentation, verbal statements and representations, in
whatever form or forum, made by an applicant to the Town.
CABLE SERVICES

"Cable services" as defined in the Communications Act of 1984, as amended by the
Cable Communications Policy Act of 1984, the Cable Television Consumer Protection and
Competition Act of 1992, and the Telecommunications Act of 1996, and as may be further
amended from time to time (the "Cable Act").
CHAPTER

This chapter and all modifications and amendments hereto.
CUSTOMER

Any person in the Town receiving service provided by a franchisee pursuant to the
authority of a franchise.
EQUIPMENT

The poles, wires, cables, electrical conductors, conduits, fiber-optic cables,
subways, manholes, hand holes, junction boxes, terminal blocks, fixtures, appliances

headend, backbone, hubs, concentrators, nodes and any other control and/or
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communications equipment and appurtenances that are used to provide telecommunications

services.
FACILITY or FACILITIES

Any tangible component of a telecommunications system, including equipment.
FRANCHISE or FRANCHISE AGREEMENT

The initial authorization, or renewal thereof, issued by the Town in accordance with
the provisions of this chapter, for the nonexclusive right and authority to install, construct,
maintain and operate any part of a telecommunications system and to provide
telecommunications services to customers within the Town through use of Town rights-of-
way. The franchise agreement shall describe in detail all requirements applicable to the
franchise.
FRANCHISEE

A holder of a franchise granted pursuant to this chapter. For the purposes of this
chapter, the term "franchisee" shall include any licensee holding a license granted pursuant
to this chapter.
GROSS REVENUE

Any and all payments or compensation, in any form whatsoever, received directly
or indirectly by the franchisee or any affiliated person from or in connection with the
operation of a telecommunications system pursuant to a franchise or license, or from the
provision of any service over such telecommunications system by the franchisee or any
affiliated person within the territorial limits of the Town. The revenues described in this

definition shall include, but are not limited to:
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(1) All revenue received from any telecommunications service provided to

customers within the Town, such as but not limited to:
(a) All telecommunications service revenues charged on a flat rate basis;
(b) All telecommunications service revenues charged on a usage sensitive or
mileage basis;
(c) All revenues from installation service charges, connection or disconnection fees;
(d) All revenues from equipment sold or rented to customer upon customer

premises;

(e) All revenues from local service;

(f) All revenues from charges for access to local and long distance networks; and

(9) All other revenues collected by franchisee from business pursued within the
Town; and

(2) Any access or other payments received by the franchisee or any affiliated person
from interexchange carriers, connecting carriers, and others in connection with any service
originating in the Town regardless of the destination of such service; and

(3) Revenues received from the lease, exchange, rental or use of any facilities,
capacity, plant, conduit space or equipment of the telecommunications system; and

(4) The value of any free services provided by the franchisee (provided, however,
that the value of the free service provided hereunder to the Town or to any other
governmental entity shall not constitute gross revenue); and

(5) The fair market value of any nonmonetary transactions between the franchisee

and any person other than an affiliated person at not less than the customary prices paid in
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connection with equivalent transactions between the franchisee and any affiliated person

and not less than the customary prices paid in connection with equivalent transactions
conducted with persons who are not affiliated persons; and

(6) Recoveries of bad debts previously written off and revenues from the sale or
assignment of bad debts. Unrecovered bad debts charged off after diligent, unsuccessful
efforts to collect are excludable from gross revenues. All revenues from penalties or
charges to customers from checks returned from banks, net of bank costs paid, shall also be

gross revenue.

LICENSE
An initial authorization or renewal thereof, issued by the Town in accordance with
the provisions of this chapter, which authorizes the limited occupation and use of

specifically identified rights-of-way, provided that a license shall be issued only in the
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its successor has certified as compliant with Part 76 of the Rules of the Federal

Communications Commission, 47 CFR, Part 76, as amended from time to time.
PERSON

Any individual or any association, firm, partnership, joint venture, corporation or
other legally recognized entity, whether for profit or not for profit, but not the Town.
PUBLIC RIGHTS-of-WAY

The surface of, and the space above and below, any public street, highway, freeway,
bridge, land path, lane, concourse, tunnel, waterway, public grounds or waters, alley, court,
boulevard, sidewalk, parkway, way, lane, public way, drive, circle, or other public right-of-
way, including, but not limited to, public utility easements, dedicated utility strips or right-
of-way dedicated for compatible uses, any other public property or place belonging to the
Town or any special districts of the Town as the same now exists or may hereafter be
extended or altered, and any temporary or permanent fixtures or improvements located
thereon now or hereafter held by the Town which shall entitle the Town and franchisee to
the use thereof for the purpose of installing, operating, repairing, and maintaining the
system. "Public rights-of-way" shall also mean any easement now or hereafter held by the
Town for the purpose of public travel, or for utility or public service use dedicated for
compatible uses, and shall include other easements or public rights-of -way as shall within
their proper use and meaning entitle the Town and franchisee to the use thereof for the
purposes of installing or transmitting the franchisee's telecommunications services over
poles, wires, cables conductors, ducts, conduits, vaults, manholes, amplifiers, appliances,

attachments, and other property as may be ordinarily necessary and pertinent to the system.
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TELECOMMUNICATIONS

All transmissions of voice or electronic data, between or among points specified by
the user, of information of the user's choosing without change in the form or content of the
information as sent and received.

TELECOMMUNICATIONS PROVIDER

Any applicant who owns, leases, installs, constructs, operates or maintains
equipment in the Town rights-of-way used to provide telecommunications services
regardless of whether such telecommunications system originates, terminates, or merely
passes through the Town.

TELECOMMUNICATIONS SERVICES

The offering of telecommunications for hire to the public, or to such classes of
users as to be effectively available to the public, by means of the telecommunications
system of the franchisee or any affiliated person in accordance with applicable federal,

state, and local law. Telecommunications services shall not include Title VI "cable
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This definition shall be limited to systems providing audio, video, data, voice and signaling

communications services.
TOWN

The Town of Marlborough, Ulster County, New York as now incorporated and
including any special districts or improvement areas of the Town of Marlborough therein
and all future annexations. "Town" shall include the Town Board and all associated
departments.
TOWN BOARD

The governing body of the Town.
TRENCHLESS TECHNOLOGY

The use of directional boring, horizontal drilling and micro tunneling and other
techniques in the construction of underground facilities which result in the least possible
disruption and damage to public rights-of-way.
UNDERGROUND FACILITIES

All lines, cables, conduits, posts, tanks and other facilities owned or operated by
persons other than the Town which are located wholly or partially underneath public rights-
of-way.
VEGETATION

Any tree, bush, shrub, vine or other foliage.

B. In this chapter, the above-defined terms, phrases, words and their derivations
shall have the meanings set forth in this section, unless the context clearly indicates that
another meaning is intended. When not inconsistent with the context, words used in present

tense include the future, words used in the plural number include the singular number and
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words used in the singular number include the plural number. The word "shall™ is

mandatory and "may" is permissive.
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E. The Town Board reserves the right to modify any provision of this chapter by

amendment hereof.

F. The granting of any franchise and/or license shall be made by adoption of a
separate resolution by the Town Board and shall be on such terms and conditions as may be
specified in the separate resolution and/or in the franchise and/or license agreement
between the Town and the franchisee.

G. Any franchise and/or license granted shall be nonexclusive. The Town
specifically reserves the right to grant, at any time, such additional franchises, licenses, or
other authorizations for use of the public rights-of-way as the Town deems appropriate.

H. A franchise and/or license may be granted for all or any defined portion of the
Town.

I. No license or franchise shall stop or otherwise limit the Town in the full exercise
of its governmental powers to protect the health and safety of the public, and all other

governmental powers may be fully exercised except as expressly provided herein.
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C. Alicense is required for those applicants who wish to utilize certain public

rights-of-way to install, construct, operate, or maintain their telecommunications system
within the Town solely for the purpose of transiting the Town and without generating
income from sources within the Town; or when the use or occupation of such public rights-
of-way is for or in connection with the internal operations of the applicant's business,
residence or employment and not for, or in connection with, the provision or offering of
telecommunications services for sale or resale to any person.

D. Those applicants who wish to use the public rights-of-way and will be providing
telecommunications services within the Town shall be required to obtain a franchise with

the Town for such use.
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B. An applicant must complete the required application which may be obtained

from the Town Clerk.

C. Five copies of the completed application for a franchise and/or license shall be
submitted to the Town Board. Additional copies of the application shall also be provided to
the Town Highway Superintendent and the Town Engineer for review.

D. An application shall contain, at a minimum, the following information with
respect to the proposed franchise and/or license and such other information as the Town
may deem necessary or appropriate, consistent with applicable law:

(1) The name, address and telephone number of the applicant and of the person the
Town may contact concerning the application;

(2) A description of facilities and equipment and the manner in which
telecommunications services are to be delivered to Town customers;

(3) A description of the proposed franchise and/or license area or the specifically
identified public rights-of-way and/or portions thereof proposed to be used, and the
capacity of the rights-of-way to accommodate the proposed telecommunications system as
well as present and future users;

(4) A proposed construction schedule and sequence;

(5) Maps, plans and profiles showing the proposed location of the
telecommunications system and all existing utilities within the rights-of-way, and such
maps shall be paper prints 24 inches by 36 inches in size and to a scale no smaller than 50
feet per inch.

(6) Identification of the ownership of the applicant and identification of all affiliated

persons,
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(7) An engineer's estimate outlining the estimated costs of the proposed project.

E. At the time of filing the application, a nonrefundable application fee shall be paid
to the Town Clerk. The amount of all fees shall be in accordance with a fee schedule

established by the Town Board and in effect at the time of application.
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C. The Town may reject any application which is incomplete or otherwise fails to

comply with applicable law, ordinances, resolutions, rules, regulations and other directives

of the Town and any federal, state or local authority having jurisdiction.
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[1] A construction time estimate sheet;

[2] Four copies of the final plans and specifications;

[3] A copy of any agreements with private parties for use of their lands for
franchisee's facilities;

[4] A copy of any applicable pole or conduit agreement;

[5] A copy of franchisee's franchise agreement or licensee's license; and

[6] A performance bond modified to meet any changes required by the Town.

(c) Once all items are received, the Town Highway Superintendent will then
schedule a preconstruction meeting with the franchisee at which time, if all is acceptable, a
highway permit may be issued.

(2) Permits required. Franchisee shall apply for and obtain all permits necessary for
installation, construction, repair, and maintenance of any such facilities, and for excavation
and placing of any and all telecommunications system facilities within the public rights-of-
way. Franchisee shall pay all applicable fees for Town construction permits. The initial
highway permit required by the Town Code will allow for the installation and construction
of franchisee's telecommunications system.

(3) Provision of maps.

(a) Within 30 days after franchisee's construction in the public rights-of-way is
completed, franchisee shall provide the Town with a map showing the location of its
installed telecommunications system in the public rights-of-way, as-built. Such "as-built"
maps shall be paper prints, 22 inches by 34 inches in size, and to a scale no smaller than 50
feet per inch. It requested by the Town, franchisee shall also provide such maps in an

electronic format compatible with any digital mapping standard the Town may adopt.
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(b) One year after the effective date of said franchise agreement or license, and

annually thereafter and in the event of any alterations, franchisee shall provide a map to the
Town, which shall conform to Town standards as listed above or as later adopted, showing
the location of franchisee's telecommunications system in the public rights-of-way.

(4) Placement of underground facilities.

(a) The Town prefers subterranean installation of facilities within the public rights-
of-way or use of existing above-ground facilities. Franchisee shall make all efforts to
comply with the Town's policies and regulations in this regard.

(b) Prior to doing underground work, franchisee must apply for, and obtain,
appropriate permits from the Town. Franchisee may not make excavations in the public
rights-of-way for any facilities needed for the installation, construction, repair and
maintenance of franchisee's telecommunications system except to the extent allowed by
permit or permits issued by the Town.

(c) Prior to excavation, all existing underground facilities shall be located using the
Underground Facilities Protective Organization ("UFPO™") or successors thereto.
Franchisee or licensee shall be responsible for all necessary notifications.

(d) In addition, all use of the public rights-of-way shall conform to all federal, state,
or local laws. Any repair to, or replacement of, any Town infrastructure must also be done
in accordance with the Town Code and must be inspected by the Highway Superintendent
for conformance. In the case of subterranean installation, and to minimize the impact on the
Town infrastructure, trenchless technology shall be the preferred method of installation.

(e) All excavations or other construction in the public rights-of-way shall be carried

on so as to interfere as little as practicable with the use of public and private property and
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in accordance with any direction given by the Town under the police and regulatory powers

of the Town.

(F) After such construction is completed, additional highway permits must be
obtained for any necessary repairs or maintenance of franchisee's telecommunications
system requiring access to the underground facilities.

(5) Emergency repairs. In the event that emergency repairs are necessary,
franchisee shall immediately notify the Town Highway Superintendent of the need for such
repairs. Franchisee may immediately initiate such emergency repairs and shall apply for
appropriate permits no later than the next business day following the discovery of the
emergency. Franchisee must comply with all laws and provisions relating to such
emergency excavations or construction, including the payment of permit fees. Failure by
franchisee to apply for such necessary permits timely will be considered a breach of this
agreement and could lead to the revocation of the franchise agreement or license.

(6) Public emergency. The Town shall have the right to sever, disrupt, dig up or
otherwise destroy facilities of franchisee, without any prior notice, if such action is deemed
necessary by the Town Supervisor because of a public emergency. However, the Town
shall provide notice to franchisee as soon as reasonably possible. "Public emergency" shall
be any condition which, in the opinion of either of the officials so named, possesses an
immediate threat to the lives or property of the citizens of the Town caused by any natural
or man-made disaster, including but not limited to, storms, floods, fire, accidents,
explosions, major water main breaks, hazardous material spills. Franchisee shall be
responsible for repair, at its sole expense, of any of its facilities damaged pursuant to any

such action taken by the Town.
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(7) Relocation. The Town shall have the right to require franchisee to protect,

support, temporarily disconnect, relocate or remove its telecommunications system within
the public rights-of-way when the public convenience requires such change, and the
expense thereof shall be paid solely by franchisee. The Town shall provide the franchisee
with written notification requesting such relocation. Should franchisee fail to remove or
relocate any such facilities by the date established by the Town, the Town may cause such
removal or relocation, and the expense thereof shall be paid by franchisee, including all
costs and expenses incurred by the Town due to franchisee's delay. If the Town requires the
franchisee to relocate facilities located in the public rights-of-way, the Town will make a
reasonable effort to provide franchisee with an alternate location for its facilities within
public rights-of-way.

(8) Restoration of rights-of-way. Whenever franchisee disturbs or excavates the
surface of any public right-of-way or opens the hard surface pavement in any street for any
purpose, franchisee shall promptly restore the public right-of-way to at least its prior
condition and in compliance with the Town Code and to the satisfaction of the Town
Highway Superintendent. The Town may, after providing notice to franchisee, refill and/or
repave any opening made by franchisee in the public rights-of-way and the expense thereof
shall be paid by franchisee. The Town reserves the right, after providing notice to
franchisee, to remove and/or repair any work done by franchisee, which, in the
determination of the Town, is inadequate. The cost thereof, including the cost of inspection
and supervision, shall be paid by the franchisee. Franchisee shall properly safeguard all

excavations made by franchisee in the rights-of-way. All of franchisee's work under this

47



January 9, 2017
section shall be done in strict compliance with all applicable rules, regulations and laws of

the Town.

(9) Restoration of damage. The franchisee, at its sole expense, shall restore all
damage to property, both public and private, caused by the installation, construction,
operation, maintenance or repair of franchisee's telecommunications system. Such
restoration shall be made as soon as practicable after completion of work necessitating the
restoration and shall be done in a manner approved by Highway Superintendent. If any
such damage involves pavements, sidewalks, driveways, water mains, storm and sanitary
sewers, traffic control conduits, cable, or loop system, other public facilities or other
emergency circumstances, the damage shall be repaired to the Town's satisfaction
immediately. In the event that franchisee or licensee fails to so restore, the Town has the
right, but not the obligation, to restore the same and charge the franchisee therefore and
collect reimbursement from the franchisee. Franchisee waives any claims for damages to
the telecommunications system that may arise as a result of the Town's actions.

(10) Vegetation management. Upon the express written permission of the Town, the
franchisee may trim trees or other vegetation owned by the Town and private persons or
encroaching upon the public rights-of-way to prevent their branches or leaves from
touching or otherwise interfering with its wires. All trimming or pruning shall be at the sole
cost of the franchisee under the supervision of the Town.

(11) Reservation of rights. Nothing in this chapter shall prevent the Town from
constructing sewers, grading, paving, repairing and/or altering any street or public right-of-
way or the laying down, repairing or removing of sewer and/or water mains or constructing

or establishing any other public work or improvement. All such work shall be done, in so
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far as practicable, so as not to hinder or prevent the unrestricted use and operation of the

telecommunications system by a franchisee. If any telecommunications system interferes
with the construction or repair of any public right-of-way or public improvement, including
construction, repair or removal of a sewer and/or water main and any other public work or
improvement, the applicable franchisee's equipment shall be removed or replaced at
franchisee's expense in the manner the Town shall direct. The Town will cooperate with the
franchisee to identify possible alternate locations within the public rights-of-way. Any and
all such removal or replacement shall be at the expense of franchisee. Should franchisee
fail to remove, adjust or relocate its facilities by the date established by the Highway
Superintendent's written notice to franchisee, the Town may cause and/or effect such
removal, adjustment or relocation, and the expense thereof shall be paid by franchisee,
including all costs and expenses incurred by the Town due to franchisee's delay.

(12) Public rights-of-way vacation. If any public rights-of-way or portion thereof
used by franchisee is vacated by the Town during the term of the franchise agreement or
license, and unless the Town Board specifically reserves to the franchisee the right to
continue in the vacated public rights-of-way area, franchisee shall, without expense to the
Town, forthwith remove its telecommunications system from such public rights-of-way,
and restore, repair or reconstruct the public rights-of-way area, where such removal has
occurred, and place the public rights-of-way area in such condition as may be required by
Town Highway Superintendent which shall be no worse than the condition of such public
rights-of-way immediately prior to removal. In the event of failure, neglect or refusal of
franchisee, after 30 days' notice by the Town Highway Superintendent, to repair, improve

or maintain such public rights-of-way portions, the Town may do such work, or cause it to
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be done, and the direct cost thereof shall be charged to the franchisee. The Town will

cooperate with franchisee to identify alternate locations within public rights-of-way.

(13) Maintenance of facilities.

(a) Franchisee shall use its telecommunications system facilities in such a way so as
to prevent injury to the Town's property or property belonging to any person, firm, or
corporation within the Town. Franchisee, at its sole expense, shall repair, renew, change
and improve its facilities from time to time as may be necessary to accomplish this
purpose.

(b) Franchisee shall not construct its telecommunications system in a manner that
requires any customer to install cables, ducts, conduits or other facilities, in, under or over
the Town streets or other public rights-of-way.

(c) Franchisee's facilities shall be installed, constructed, operated, maintained, used
and repaired in such a manner as to provide for the safety of persons and property, and not
interfere with the free passage of traffic, all in accordance with the laws of the State of New
York and the Town Code.

(d) Franchisee shall, to the extent reasonably practicable, use the public rights-of-
way where construction of the facilities can be coordinated with other Town and private
construction activities and will least impact the existing condition of the public rights-of-
way, will least impact traffic during construction, and will least impact adjacent neighbors
during construction and after installation.

(14) Discontinuance, expiration or abandonment of facilities.

(a) Whenever franchisee intends to discontinue use of its telecommunications

system, by either expiration, abandonment, failure to renew or default under this chapter,
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its franchise agreement or license within all or part of a particular portion of the rights-of-

way, and does not intend to use said facilities again in the future, franchisee shall submit to
the Town Highway Superintendent, for approval, a completed application describing the
facility and the date on which the franchisee intends to discontinue using such facility.
Franchisee may remove the facility or request that the Town permit it to remain in place.

(b) If franchisee is permitted by the Town to abandon its facilities in place, the
Town shall have the right, but not the obligation, to assume ownership of the
telecommunications system located within the rights-of-way at no cost, and franchisee shall
deliver all documents in connection therewith.

(c) Notwithstanding the franchisee's request that any such facility remain in place,
the Town may require the franchisee to remove its facilities from the rights-of-way or
modify the facility in order to protect the public health and safety or otherwise serve the
public interest. The Town may also require the franchisee to perform a combination of
modification and removal of the facility. Franchisee shall complete such removal or
modification in accordance with a schedule set by the Town.

(d) Until such time as franchisee removes or modifies the facility as directed by the
Town, or until the rights to and responsibility for the facility are accepted by the Town or
another franchisee so authorized by the Town, franchisee shall be responsible for all
necessary repairs and relocations of the facility, as well as maintenance and restoration of
the rights-of-way, in the same manner and degree as if the facility were in active use, and
franchisee shall retain all liability for such facility.

(15) Inspection of facilities. The Town reserves the right to require at reasonable

times, and upon reasonable notice, the inspection of franchisee's telecommunications
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system in the public rights-of-way during installation, construction, and upon completion.

The cost of any such inspection shall be the sole responsibility of franchisee.

(16) Compliance with regulations.

(@) All work, including all working conditions and facilities, associated with the
installation, construction, operation, maintenance and repair of the telecommunications
system shall comply with:

[1] All applicable federal, state, and county and Town laws, rules and regulations
now or hereinafter enacted and all fees, taxes and other payments required hereunder or by
such laws, codes, rules or regulations;

[2] The insurance/bond requirements associated with street openings in the Town
contained herein, unless any other applicable laws, rules or regulations for street openings
are stricter than those set forth herein, and in such case, the franchisee or licensee shall
comply with such stricter requirements; and

[3] The National Electric Safety Code ("NESC") and the National Electric Code
("NEC") then current.

(b) The Town shall have the right to reasonable inspections to insure such
compliance.

(17) Construction on private property. Where the telecommunications system runs
along private property with the permission of the owner thereof, it shall comply with all
applicable rules and regulations. The franchisee shall provide notice to property owners
and tenants of the property prior to the permitted construction on such private property,

even in the event that franchisee has an easement for such property.

52



January 9, 2017
(18) Public hazards. Any openings or obstructions in public rights-of-way on any

Town or public property made by the franchisee shall be guarded and protected at all times,
subject to the approval of Town Highway Superintendent, by the placement of adequate
barriers, fences, bordering or other protective devices shall be clearly designated by
warning lights. Franchisee shall defend and indemnify the Town with respect to any claim
in connection herewith, unless caused by the Town's negligent acts, and franchisee shall
provide insurance therefore.

(19) Company identification. The franchisee shall insure that all of its vehicles and
employees are clearly identified to the general public as being associated with franchisee
when engaged in construction, maintenance or service of the telecommunications system
within the Town.

(20) Condition of Town rights-of-way. Franchisee's telecommunications system
shall be neat and slightly and shall not unnecessarily interfere with the use of public rights-
of-way. Franchisee's cables shall be suspended or buried so as not to endanger or injure
persons or property in the public rights-of-way. All work by franchisee in the public rights-
of-way shall be performed so as not to interfere with the use thereof, and when completed,
the public rights-of-way shall be left in as good condition as when work was commenced.

(21) Noninterference with construction or utilities.

(@) All lines, cables and distribution equipment including poles and necessary
appurtenances erected by the franchisee within the Town shall be located so as not to
obstruct or interfere with the proper use of public rights-of-way or any other public ways
and places, and so as to cause minimum interference with the rights of property owners

who abut any of such public rights-of-way or other public ways and places, and so as not to
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interfere with existing public utility installations or traffic control systems. Franchisee shall

remove, at its own cost and expense, any equipment that now or in the future restricts,
obstructs or interferes with the operation or location or such public rights-of-way and
public places.

(b) Franchisee or licensee shall not place poles, conduits, or other fixtures where
they will interfere with any gas, electricity, telephone fixtures, water hydrants, traffic
control systems and loops, or other utility use, and all such poles, conduits or other fixtures
in or upon any public right-of-way shall be so placed as to comply with all requirements of
the Town or other applicable authority and comply with local regulations, including the
aesthetic provisions thereof.

(22) No liability. The Town shall not be liable to the franchisee or to franchisee's
customers for any interference with, or disruption in, the operation of franchisee's
telecommunications system, or for any damages arising out of franchisee's use of the public
rights-of-way, unless caused by the Town's negligent acts.

B. Records/reports required.

(1) Franchisee shall keep the Town fully informed as to all matters in connection
with or affecting the installation, construction, reconstruction, removal, maintenance,
operation and repair of franchisee's telecommunications system.

(2) Franchisee shall keep its books of account and records in conformity with
generally accepted accounting principles and in such a way that breakdowns of revenues
are available by type of service within the Town. The Town may also require the keeping
of additional records or accounts which are reasonably necessary for purposes of

identifying, accounting for, and reporting gross revenues and uncollectible. Such books and
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records shall be maintained and available for inspection for five years after the end of the

time period which they record or until the end of any audit or litigation involving such time
period, whichever is the later.

(3) In order to help determine the gross revenues received by the franchisee for
compensation purposes, franchisee agrees to file annually with the Town, no later than 120
days after the end of the franchisee's fiscal year, a copy of a financial report, audited by the
franchisee's certified public accountant, covering the telecommunications system, showing,
in detail, the revenues, expenses, capital expenditures, sources and use of funds, assets and
liabilities, a profit and loss statement and a certification containing such information as the
Town shall specify. Such information or report shall be accurate and complete. The Town
may have the books and records of franchisee examined by a representative of the Town to
ascertain the correctness of the reports agreed to be filed herein.

(4) Franchisee shall keep on file with the Town Clerk a current list of officers with
current addresses. Franchisee shall comply with the Town's requirements regarding forms
for reports, the time for reports, the frequency with which reports are to be made, and
reports under oath. Filings shall be deemed current if filed within the times provided under
federal law for publicly held companies.

(5) Franchisee shall provide the Town with access at reasonable times and for
reasonable purposes, to examine, audit, review, and/or obtain copies of the papers, books,
accounts, documents, maps, plans, and other records of franchisee or licensee pertaining to
their respective agreements. The Town may make inquiries pertaining to franchisee's
operation of the telecommunications system within the Town, and franchisee shall respond

to such inquiries in a timely matter.
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(6) If requested by the Town, franchisee shall, within 30 days of the request,

provide the Town with notices of all nonconfidential petitions, applications,
communications, and reports submitted by the franchisee to the FCC, Securities and
Exchange Commission or their successor agencies, relating to any matters affecting the use
of the public rights-of-way and/or telecommunications operations authorized pursuant to
the franchise agreement, license or this chapter.

(7) Within 30 days of receipt, the franchisee shall submit to the Town copies of all
decisions, correspondence and actions by any federal, state and local courts, regulatory
agencies and other governmental bodies relating to its telecommunications operations
within the public rights-of-way. This subsection shall also apply to legal actions initiated
by the franchisee in relation to its telecommunications operations within the public rights-
of-way, and the Town shall submit similar information to the franchisee.

(8) Franchisee acknowledges that information submitted to the Town is open to
public inspection under the New York State Freedom of Information Law ("FOIL").[1]
Franchisee is responsible for becoming familiar and understanding the provisions of FOIL.
Franchisee may identify information, such as trade secrets, financial records, customer
information or technical information, submitted to the Town as confidential under FOIL.
Franchisee shall prominently mark any information for which it claims confidentiality with
the word "confidential," on each page of such information, prior to submitting such
information to the Town. The Town shall treat any material so marked as confidential until
the Town receives a request for disclosure of such information. To the extent authorized by
FOIL and other applicable state and federal laws, the Town shall maintain the

confidentiality of information designated as such by the franchisee.
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(9) Within five working days of receiving a request which covers such confidential

material, the Town shall provide the franchisee with written notice of the request, including
a copy of the request. Franchisee shall have five working days within which to provide a
written response to the Town before the Town may disclose any of the requested
confidential information. The Town retains the final discretion to determine whether to
release the requested confidential information.

C. Insurance requirement.

(1) Franchisee shall obtain and maintain in full force and effect throughout the term
of the respective agreements and any extensions or renewals thereof, insurance with an
insurance company licensed to do business in the State of New York. Said insurance shall
protect the franchisee and the Town from any claims which may arise directly or indirectly
or result from its granting of a franchise agreement or license, including but not limited to
activity associated with the placement or maintenance of the franchisee's
telecommunications system, whether such operations are performed by the franchisee, or
by anyone for whose acts the franchisee may be liable.

(2) The Town reserves the right to review these insurance requirements during the
effective period of the franchise agreement or license and any extension or renewal thereof,
and to adjust insurance coverage and limits when deemed necessary and prudent by the
Town Attorney, based upon changes in statutory law, court decisions, or the claims history
of the industry or the franchisee.

(3) The insurance to be maintained by the franchisee shall include, but shall not be

limited to, the following:
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(a) Workers' compensation and employees liability insurance supplied in statutory

amounts providing protection for franchisee's employees;

(b) Automobile liability insurance with the limits of not less than $1,000,000 for
each accident arising out of the ownership, maintenance or use of motor vehicles.

(c) Comprehensive general liability insurance including contractual, liability,
premises/completed operations, explosion, collapse and underground property damage and
broad form property insurance with limits of not less than $2,000,000 for bodily injury,
including accidental death, and $10,000,000 in the aggregate, and property damage liability
insurance in an amount not less than $1,000,000 per occurrence.

(4) Franchisee shall, with respect to the required insurance, procure insurance
contracts which:

(a) Name the Town and its officers, employees, board members and elected

representatives as additional named insured
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(e) Provide that the policy clause "other insurance" shall not apply to the Town

where the Town is an insured on the policy;

(F) Insurers shall have no recourse against the Town for payment of any premiums
or assessments which shall be the sole responsibility of franchisee.

D. Bonds.

(1) Franchisee shall obtain and maintain, at its sole cost and expense, and file with
the Town Attorney, a corporate surety bond which shall be renewable annually or
multiyear, with a surety company authorized to do business in the State of New York and
acceptable to the Town Attorney, in the amount of 50% of the projected total project cost
to secure franchisee's faithful performance of its obligations and faithful adherence to all of
the terms and conditions of the franchise agreement or license. This bond shall have the
further condition that, in the event that the franchisee shall fail to complete the required
construction of the system as set forth in the franchise, there shall be recoverable, jointly,
and severally, from the principal and the surety of the bond any damage or loss suffered by
the Town as a result of said construction, including the full amount of any cost of removal
or abandonment of any property of the franchisee, plus an allowance for reasonable
attorney's fees and costs up to the full amount of the bond. Franchisee shall maintain and
keep the bond in full force and effect at all times throughout the term of the franchise
agreement or license, including, if necessary, the time required for removal of all
franchisee's telecommunications system facilities installed in the public rights-of-way.

(2) Each such bond shall contain a covenant or endorsement of the surety to provide
60 days' written notice to the Town Attorney and franchisee of such surety's intention to

cancel, substantially change, or not to renew such bond. The franchisee shall, in the event
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of such notice, obtain, pay premiums for, and file with the Town Attorney written evidence

of the issuance of replacement bonds prior to the expiration of any such bond.

(3) The bond shall provide, but not be limited to, the following condition: there
shall be recovery by the Town, jointly and severally from the principal and surety, of any
and all damages, losses, or costs suffered by the Town resulting from the failure of the
franchisee to adhere to the terms and conditions of the franchisee agreement or license. The
Town's right to recover under the bond shall be in addition to any other rights it may have
pursuant to this chapter, franchise agreement or license.

(4) If the financial condition of any bonding company issuing a bond pursuant to
this section materially and adversely changes, the Town may, at any time, require that any
such bond be replaced with such other bond consistent with the requirements set forth in
this section. The Town reserves the right to stop any work related to the
telecommunications system until proper evidence of bonding is furnished.

(5) Upon substantial completion of all construction within the public rights-of-way
authorized or required by its franchise, a franchisee may request in writing to the Town
Board that the bond be reduced to an amount of $10,000 or two times the estimated cost of
the remaining construction, whichever is greater. Upon the completion of all remaining
construction, the franchisee shall request in writing that the requirement for said bond be
ended. The Town Board shall, after satisfying itself of the appropriateness of such request,
approve the franchisee's request for reduction or cancellation of the required performance
bond. Prior to any additional required construction within the public rights-of-way within
the service area, a performance bond as described in Subsection D(1) shall be submitted

and maintained during the additional construction in its original penal sum.
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E. Assignment/transfer.

(1) The franchisee or licensee may not assign its rights and/or obligations hereunder
without the Town's consent except to any subsidiary, parent company or affiliate of
franchisee; or pursuant to any financing, merger or reorganization of franchisee, provided
that franchisee shall have given the Town written notice of such assignment not less than
30 days after the date on which such assignment became effective. Such assignment shall
not discharge franchisee from liability or responsibility for the performance of franchisee's
obligations under the local law, franchise agreement, or license.

(2) In the event of assignment to any other third party by franchisee, such
assignment shall be subject to and contingent upon the consent of the Town as authorized
by resolution of the Town Board, and then only on such conditions as may therein be
prescribed. Such consent shall not be unreasonably withheld. Franchisee shall notify the
Town of any such assignment requiring the Town's consent not less than 30 days prior to
the effective date of the assignment. Such notice shall be accompanied by:

(a) The proposed agreement between the franchisee and the proposed buyer, lessee,
mortgagee, assignee or transferee; and

(b) An agreement from the proposed buyer, lessee, mortgagee, assignee or
transferee assuming the provisions of the local law, franchise agreement or license; and

(c) A statement setting forth in reasonable detail the identity of the proposed buyer,
lessee, mortgagee, assignee or transferee.

(3) The franchisee shall also provide the Town with any additional information or

documents reasonably requested by the Town and an opportunity to meet and interview the
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proposed assignee or transferee. In the event that the franchisee complied with the

foregoing, the Town shall not unreasonably withhold its consent so long as:

(a) The franchisee shall have paid the Town any reasonable costs incurred by the
Town to review the requested consent, including, without limitation, attorney's fees;

(b) The proposed assignee or transferee is a reputable entity and the Town has been
finished with reasonable proof thereof;

(c) The proposed assignee or transferee is of sound financial condition as
reasonably determined by the Town given the obligations to be assumed by the proposed
assignee or transferee; and

(d) The proposed assignee or transferee agrees to enter into an agreement approved
by the Town, under which it assumes the obligations under the franchise agreement or
license.

F. Remaining terms and conditions.

(1) Neither a franchise nor a license shall create a vested right in a franchisee to
occupy a particular location or particular locations in the public rights-of-way.

(2) The remaining terms and conditions applicable to any franchise or license
granted pursuant to this chapter shall be set forth in the separate resolution granting the
franchise or license and/or in the franchise agreement or the license itself.

(3) A franchise or license granted pursuant to this chapter shall be for a period of
ten years, except that lesser terms may be specified in particular cases. Licenses may be
renewed upon timely application by the licensee for a term and on such conditions and at a
fee or rent accepted by the Town. The renewal of any franchise shall be conducted in a

manner consistent with applicable federal law.
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invest substantial capital in rights-of-way costs and acquisitions. Therefore, licensee shall

pay the Town as general compensation, no later than March 31 of each year for the
duration of the license, an amount equal to the greater of a minimum annual fee of $5,000;
or an annual fee of $2.50 per linear foot of licensee's telecommunications system in the
public rights-of-way. The total number of linear feet of licensee's telecommunications
system located in the public rights-of-way shall be determined by the as-built maps
submitted by the licensee and approved by the Town Highway Department. Interest at 9%

per annum will be payable on late payments.
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To the extent permitted by law, the Town shall apply all provisions of this chapter

to telecommunications providers, franchisees, licensees or other rights-of-way

authorizations existing on the effective date of this chapter.
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C. In the event that a permit in furtherance of a franchise has been issued to a

franchisee by the Town, franchisee's failure to comply with the requirements set forth by
law and all standards required by the Town may additionally result forfeiture of the permit
as determined by the Town Board after notice and reasonable opportunity to be heard is
extended to the franchisee.

D. Sanctions.

(1) In addition to all other rights and powers pertaining to the Town by virtue of any
franchise, license, this chapter or otherwise, the Town reserves the right to impose penalties
or liquidated damages, revoke, terminate, or reduce the term of any franchise or license and
all rights and privileges of a franchisee in the event that franchisee:

(a) Defaults in the performance of any of its material obligations under its franchise
or license, this chapter, or under such documents, contracts and other terms and provisions
entered into by and between the Town and the franchisee or licensee;

(b) Fails to provide or maintain in full force and effect, the liability and
indemnification coverage as required herein;

(c) Frequently and materially violates any orders or rulings of any regulatory body
having jurisdiction over the franchisee or licensee relative to this franchise or license unless
such orders or rulings are being contested by the franchisee in a court of competent
jurisdiction;

(d) Fails to receive necessary FCC approvals within the applicable and appropriate
time;

(e) Attempts to evade any of the provisions of this chapter or its franchise or license

agreement or practices any fraud or deceit upon the Town.
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(2) A franchisee shall not be declared at fault or be subject to any sanction under

any provision of its franchise or this chapter in any case in which performance of any such
provision is prevented for reasons beyond the franchisee's control.

E. Any person who knowingly violates any prohibition in this chapter shall be
guilty of a violation of this chapter and upon conviction thereof shall be fined the amount
of $500 per day for each week that such violation is proven to have occurred or continued.

F. In addition to any other remedies hereunder, the Town may seek an injunction or
other judicial relief to mitigate or terminate a violation, or employ any other remedy
available at law or equity.

G. Revocation, reduction of term and forfeiture of facilities.

(1) In the event that the Town believes that a franchisee or licensee has not
complied with the terms of its license or franchise, the Town shall notify the franchisee in
writing of the exact nature of the alleged noncompliance.

(2) Franchisee shall have 30 days from receipt of the notice described in Subsection
G(1) above to:

(a) Respond to the Town contesting the assertion of noncompliance; or

(b) Cure such default; or

(c) In the event that, by the nature of the default, such default cannot be cured
within the thirty-day period, the franchisee shall initiate reasonable steps to remedy such
default and notify the Town of the steps being taken and the projected date that they will be
completed.

(3) Forfeiture of facilities. Any communications facility constructed, maintained, or

operated in this Town in material violation of this chapter, including but not limited to
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default as to timely payment of annual fees hereunder, is subject to forfeiture; and the

Town may seize, disable, remove, or destroy such facility upon thirty days' advance notice
in writing to the franchisee or owner or operator thereof; provided, however, that where the
safety of any person or property lawfully within the public rights-of-way is endangered
thereby, only such notice as is practicable under the circumstances need be given.

(4) Revocation.

(@) A license or franchise may be revoked by the Town with the approval of the
Town Board; provided, however, the Town shall have then given further notice of the
Town's intention to revoke the license or franchise for failure to timely correct the breach
or violation, and advising the franchisee of its right to demand, within 10 days, a public
hearing with the Town Board.

(b) Following such hearing as the licensee or franchisee may demand, or upon the
failure to make timely demand for a hearing, the Town Board may request public
comments on the proposed revocation.

(c) The Town Board shall give public notice of its intention to consider the
revocation of a license or franchise and shall hold a public hearing thereon unless waived
by the franchisee. The Town Board shall thereafter determine by written resolution or other
form of decision whether to revoke the franchise or license based on information presented
at the public hearing and other evidence in the record. The resolution or other form of
decision shall set forth the particulars of the breach of the franchise or license agreement or
any violations of this chapter which were the basis for the revocation.

(d) Subject to applicable federal and state law, in the event the Town Board, after

such meeting, determines that a licensee or franchisee is in substantial default of a material
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provision of the license or franchise, the Town Board may declare the license or franchise

to be revoked.

(e) In a situation where a license or franchise is revoked, in removing its plant,
structures and equipment, the franchisee shall refill, at its own expense, any excavation that
shall be made by it and shall leave all public rights-of-way and public property in as good
condition as prevailed prior to the franchisee's removal of its equipment and appliances
without effecting the electrical or telephone cable wires, or attachments. The Town
Highway Superintendent shall inspect and approve the condition of the public rights-of-
way and public property. Liability and indemnity insurance as provided herein shall
continue in full force and effect during the period of removal and until full compliance by
the franchisee with the terms and conditions of this subsection and this chapter.

() In the event of a failure by a franchisee to complete any work required by
Subsection G(4)(e) above, or any other work required by the Town Code within the time as
may be established by the Town Board and to the satisfaction of the Town, the Town may
cause such work to be done and the franchisee shall reimburse the Town the cost thereof
within 30 days after receipt of an itemized list of such costs. The Town shall be permitted
to seek legal and equitable relief to enforce the provisions of this section.

(g) Upon the revocation of a franchise, the Town may require the franchisee to
continue to operate the system for a period not to exceed six months from the date of such
revocation. The franchisee shall, as trustee for its successor in interest, continue to operate
the system under the terms and conditions of its franchise and to provide cable service that
may be provided at that time. The Town shall be permitted to seek legal and equitable

relief to enforce the provisions of this section.
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(h) The termination and forfeiture of any license or franchise shall in no way affect

any of the rights of the Town or franchisee under the license or franchise or any provision
of law.

(5) No waiver. The failure of the Town to insist on timely performance or
compliance by any person holding a license, franchise, lease, or work permit shall not
constitute a waiver of the Town's right to later insist on timely performance or compliance
by that person or any other person holding such a license, franchise, lease, or work permit.

Section 2. If any section of this local law shall be held unconstitutional, invalid,
or ineffective, in whole or in part, such determination shall not be deemed to affect, impair,
or invalidate the remainder of this local law.

Section 3.  This local law shall take effect immediately upon filing with this

state's Secretary of State.
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RESOLVED, that the Town Clerk shall file a certified original of this local law in

the office of the Town Clerk and one (1) certified copy in the Office of the Secretary of

State, State of New York, such certified copy to have attached thereto a certificate executed

by the attorney for the Town of Marlborough that it contains the correct text and that all

proper proceedings have been had or taken for the enactment of this local law.

The foregoing resolution was duly put to a vote which resulted as follows:

Supervisor Lanzetta
Councilman Molinelli
Councilman Corcoran
Councilman Baker
Councilman Koenig

DATED: Milton, New York
January 9, 2017

U:\DOCS\10244\00320\LL\23A2625.DOCX

Yes

Absent

Yes

Yes

Yes

COLLEEN CORCORAN, TOWN CLERK
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D).Resolution # 30 To adopt Local Law #2 of the year 2017

Supervisor Lanzetta proposes the following:

WHEREAS, a local law was introduced entitled A LOCAL LAW OF THE TOWN OF

MARLBOROUGH, ULSTER COUNTY, NEW YORK TO AMEND CHAPTER 140
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TOWN OF MARLBOROUGH LOCAL LAW NO 2 OF THE YEAR 2017

Section 1. Existing Chapter 140 of the Town Code is hereby deleted.

Section 2. A new Chapter 140 is hereby adopted as follows:

CHAPTER 140
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community needs tow operators who are competent and able to respond to calls

within a minimum of time delay. This requirement mandates an appropriate
administrative response to deal with those towing agencies which do not provide
services which meet Town Standards.

2. The needs of the towing industry: The needs of the towing industry must be met by
providing them with a consistent system for the equitable distribution of tow calls
within the Town. This provides the towing industry with clear and precise
requirements for continued service to the community. This Chapter also allows for a
fair and equitable means to resolve disputes between tow operators.

3. The needs of the Town police. The needs of the Town police must be met by

providing for a clear procedure for contacting towing companies.

140-2 Definitions

For purposes of this Chapter, the following terms shall have the following meanings:

Permittee
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140-3 Permit required

A. A valid permit issued pursuant to this Chapter shall be required before a tow truck
operator or towing company will be permitted to tow a vehicle upon request by the Town
of Marlborough Police Department.

B. Nothing herein shall prohibit tow truck operators from outside the Town of Marlborough
from entering the Town of Marlborough to remove a motor vehicle from a registered
repair shop, garage, and salvage yard.

C. It shall be unlawful for any person, corporation, or other entity to service or tow away
any motor vehicle which has been involved in an accident without the prior consent of

the owner or operator or the police officer at the scene of the accident.

140-4 Criteria

Every person, corporation, or other entity who desires to operate, except as herein
otherwise provided, the business of automotive towing by a tow truck(s) or car carrier(s)
owned, controlled or leased by him as a permittee on the rotational towing list maintained
by the Town shall comply with the following criteria:

A. The applicant must own or lease a licensed and registered New York repair shop within
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tow after receiving the request for their service.

E. All towing companies must make their facilities and equipment available for scheduled
inspections. These inspections will be made to ensure that each company has the

appropriate registration, equipment, insurances and an employee on site. The Police
Department will give 48 hours
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tow trucks are proposed to be garaged or dispatched, specifying, in the case of any

corporation, the names and addresses of each member thereof and, in the case of
any unincorporated association or other entity, the names and addresses of each
officer, director and stockholder.

2. A copy of the valid registration and inspection for each of their towing vehicles.
The registration on said towing vehicles must be registered in the name of the
towing business which has been issued the permit from the Town of Marlborough
pursuant to this Chapter.

3. A list of drivers including a copy of their New York State issued driver
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B. The Town Board may, in its sole discretion, adopt a renewal application form to be

submitted each year by existing permit holders.

140-6 Review of Application; Recommendation to Town Board
A. All applications shall be reviewed by the Police Liaison Committee, consisting of the

Chief of Police and two (2) members of the Town Board. The Police Liaison Committee

shall:

1. Review the application for compliance with the criteria of this Chapter; and

2. Verify that any repair shop or impound or storage yard within the Town of
Marlborough is in compliance with all applicable planning, zoning and building laws;
and

3. Conduct any necessary inspections of either vehicles and/or the repair shop or
impound or storage yard in order to determine compliance.

B. The Police Liaison Committee shall make a recommendation to the full Town Board on
whether to approve or deny the application for a towing permit within 20 business days
from the date the application was submitted to the Town Clerk. The Town Board shall
then review the application and adopt a resolution approving or denying the application
within 30 days from the date it receives the recommendation of the Police Liaison
Committee. The Town Board is not bound by the recommendation of the Police Liaison
Committee but shall consider the recommendation in addition to the information set forth

in the application.

140-7 Approval: Issuance of Permit for Vehicles.

Upon passage of a resolution by the Town Board approving the application, the Town
Clerk shall issue a permit to the applicant after a review process. Before the permit is
issued, the applicant shall pay the fee for a permit in an amount set by resolution of the
Town Board. Every permit issued hereunder shall expire on the 31st day of December next
succeeding the date of its issuance unless sooner revoked, as hereinafter provided. For the
year 2017 only, permit fees shall be pro-rated based upon the month in which the permit is

issued.
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140-8 Denial of permit: Appeal

The Town Board may deny a permit to any applicant whom the Town Board shall find
does not satisfy the criteria set forth in this Chapter or that the Town Board shall determine
to be incapable of properly conducting a road service or tow truck business. If the Town
Board shall deny any application for a license, such denial shall be in writing and state the
reasons therefore. Any applicant who shall be denied a license, for any reason other than
the fact that the tow list has reached the maximum number of permittees per subsection
140-10(B), shall have the right to appeal such denial to the Town Board within 20 business
days with a written submission explaining why the Town Board
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A Each list will be limited to eight (8) permittees. This number has been determined based

upon the number of tow companies historically on the Town

80



January 9, 2017
declination and the next company on the list contacted and afforded the same

opportunity. This practice will be repeated until the list is exhausted. A permittee who
does not answer a call or is not available when called shall lose his turn on the towing
roster and must wait for the roster to be called again in its entirety before he is eligible to
be called again. If the entire tow list has been called and those calls have failed to obtain
a response to an incident, then the closest available tow from an adjacent town shall be
utilized. The same principal shall apply when seeking a heavy-duty tow truck. If there are
none available in Town, then the closest to the scene from an adjacent town will be
utilized.

F. In the event that a permittee called for towing or service assistance is unable or fails to
arrive at the location within a twenty-minute time period, the next permittee on rotation
shall be called and the first permittee shall lose its turn in rotation. If a permittee uses an
answering service, the twenty-minute response time shall commence when the original
phone call is made and not from the time voice contact is made with that tow company.

G. Assistance:

1. If a permittee on the passenger vehicle/light truck tow list accepts a call from the
established list, they must respond to the scene. In the event that the responding
company cannot complete the task at hand without assistance, the original
responding company may, after notifying the officer at the scene, seek the
assistance of another permittee on the established tow list without a loss of turn or
spot for either company responding. Both the original accepting company and
the assisting company must be involved in completing the tow. If the police
officer on the scene, in his/her sole discretion, finds that the tow is simply being
handed over to the assisting company, both companies will lose their spot in the
rotation of the list. In the event the two companies together cannot complete the
task, then the next company on the list will be called and the original accepting
company will lose their spot on the list and be marked as unable to provide
services requested.

2. If a permittee on the heavy-duty tow list cannot complete the task at hand without
assistance, the original responding company may seek the assistance from first,
another permittee on the heavy-duty tow list or, if there is no other permittee on
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the heavy-duty tow list, a towing company outside of the Town. Both the original
accepting company and the assisting company must be involved in completing the
tow. If the police officer on the scene, in his/her sole discretion, finds that the tow
is simply being handed over to the assisting company, the original accepting
company and the assisting company (if a permittee on the heavy-duty tow list)
will lose their spot in the rotation of the list.

In the event that the permittee responds and the vehicle is no longer in need of tow or the

vehicle is no longer present at the site, he will not lose his turn on the rotational list.

It shall be unlawful for a permittee to transfer or exchange his place on the roster to any

other license on the roster. Additionally, participating tow companies may not send

another company's tow truck in their place to handle a tow request they have in fact

accepted.

If more than one tow truck is needed at the scene of an accident, the dispatcher shall call

the next permittee in rotation. In that event, the choice of disabled motor vehicles to be

towed shall be determined by the officer in charge.

A permittee shall have but one place on the towing roster although he maintains several

licensed tow trucks in the Town of Marlborough.

Any permittee willfully refusing to tow away a motor vehicle shall lose his turn in

rotation.

All participating tow companies will provide up to three telephone numbers to be called

for tow assignments in priority order. Pager numbers will not be utilized.

140-11 General Regulations

A

Tow companies shall be available 24 hours per day, seven days a week. Tow companies
must be willing to respond to any type of tow call, whether it be a collision, disabled
vehicle, impound, etc. Tow companies who do not desire to tow at night or weekends,
etc. or who elect to respond only to certain types of tow calls, will not be considered for
placement on the towing list. (This does not preclude the tow company from being called

as a result of an owner
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be imposed in accordance with subsection 140-13.

C. All permittees called upon to impound a vehicle for the Town of Marlborough Police

Department
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rings or failed to return a voicemail within three (3) minutes, the call shall be logged

onto the towing log. The log shall include the name of permittee, the time of call, the
blotter number associated with the event requiring a tow and whether or not the

company responded. Upon the companies
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2. A decision of the Town Board to impose a suspension or revocation of a permit

shall be in writing and entered into the minutes. Such decision shall then be
considered final. The applicant shall then have the right to challenge the decision

by way of Article 78 or other action that may be appropriate.

In addition to the penalties provided in subsection 140-13(A), any person, corporation, or
other entity that violates any provision of this Chapter shall, upon conviction, be subject to
a fine of up to $100 for a first offense, and up to $250 for each additional offense
thereafter. The Chief of Police and/or his designee is hereby empowered by the Town
Board with the duty, power and authority to enforce the provisions of this Chapter.
140-14. Severability.

If any section, paragraph, subdivision, clause or provision of this chapter shall be

adjudicated as invalid, such adjudication shall apply only to the section, paragraph,
subdivision, clause or provision so adjudicated and the remainder of this chapter shall be

deemed valid and effective.

Section 3. This Local Law shall take effect immediately upon filing with the Secretary of
State.

RESOLVED that the Town Clerk shall file a certified original of this local law in
the office of the Town Clerk and one (1) certified copy in the Office of the Secretary of

State, State of New York.
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The foregoing resolution was duly put to a vote which resulted as follows:

Supervisor Lanzetta Yes

Councilman Baker Yes

Councilman Corcoran Yes

Councilman Koenig Yes

Councilman Molinelli Absent
DATED: Milton, New York

January 9, 2017

COLLEEN CORCORAN, TOWN CLERK
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E). Resolution #31 To reappoint part time police officer

Supervisor Lanzetta proposes the following:

Be it resolved that Andres Arestin be reappointed as part time police officer effective
January 21, 2017.

And moves for its adoption

Councilman Corcoran Yes
Councilman Molinelli Absent
Councilman Koenig Yes
Councilman Baker Yes
Supervisor Lanzetta Yes

Councilman Corcoran made a motion to adjourn the meeting at 9:08 p.m. Motion
seconded by Councilman Koenig.

Yeas: 4 Nays: 0 Carried

Respectfully submitted,
Danielle Cherubini
Deputy Town Clerk
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